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Town of Plymouth

Planning Board Meeting
Plymouth Town Hall

Plymouth, NH 03264
February 20, 2014
                               FINAL 7-3-14
MEMBERS PRESENT:
Mike Ahern (Chair), John Randlett (Vice Chair), John Kelly, Neil McIver (Select Board Rep.), Jack Scarborough, Paul Wilson
OTHERS PRESENT:
Sharon Penney, Plymouth Town Planner; John Ratigan, Plymouth Town Counsel
CALL TO ORDER:
 Mike Ahern called the meeting to order at 6:46 p.m. Roll call of members was completed.
GENERAL PUBLIC COMMENTS:
None
ADMINISTRATIVE MATTERS:
· John Randlett spoke to a letter requesting him to recuse himself from reviewing this application as the Vice Chair of the Planning Board. He stated that he will not recuse himself as he does not feel he has done anything wrong by participating as a citizen of the town in the political process. He was against the 2013 Zoning Amendment proposals generated by this project due to them hindering all future development growth along Tenney Mountain Highway not just this one project. He is here in the interest of serving the taxpayers and has been volunteering for the town for many years on this board as well as serving on other boards. He is a public servant for this town. His is not paid for his work and he does not appreciate attacks on his character and his integrity being brought up like this. He ended by saying he will continue to do his job to the best of his ability.
· John Kelly mentioned his letter to the editor in the paper and its content. He also received a letter from a citizen requesting him to recuse himself from this project. He has no precluded opinion on this project, however, he feels the town needs more business to support the tax base. He will continue as a member of this board.
· Mike Ahern stated his name was mentioned as well for recusal and that he will in no way, shape or form step down in reviewing this application. He will follow the town’s regulations to approve or not to approve the application when the time comes. He said that this constant line of questioning of the members of this board will stop. The issue of recusal has been put to rest by the Town’s attorney several times.
Public Hearing for Site Plan Review-PID 212-046 Riverside Landing, LLC for construction per section 710.4C of the zoning ordinance, on Tenney Mountain Highway, located partially in Environmentally Sensitive Overlay District within the Agricultural Zone.
· Sharon Penney mentioned that the board needs to accept the application as complete and the usual protocol is to have the applicant present an overview synopsis first.
· Steve Smith, LLS (Steven Smith & Associates) spoke and is representing Riverside Landing, LLC and Mike McGinley, the developer. Steve also noted his partner Bill Stack, PE (Project Engineer), Mark Brunnell, PE (Horizon Engineering), Kevin French, LLS (Project Surveyor), Cindy Balcius (Wetlands Soil Scientist), Paul Fitzgerald (Legal Counsel for Mr. McGinley) and Bud Crane (Site Contractor). 
· Steve Smith gave an overview and noted an application for merger of parcels 212-046 and 212-045 was in place along with site plan review and an application for alteration of terrain. He mentioned that the applicant had already been before the planning board in January and March of 2013 for Design Review. He briefly went over the Master Site Development Plan displayed on the easel and in the Board’s packets. He has colored in different sections for ease of viewing at a distance. Sheet nine shows the floodway, environmentally sensitive area for phase II. Sheet six references lots 212-046-001 and 212-046-002 which were subdivided out in Phase I. He noted the request to merge the remainder lot with the Blossom property to have just one parent lot (212-046) for the overall Phase II project.
· Sharon Penney stated the merger of 212-045 and 212-046 has been completed and she has received the paperwork from Grafton County Registry of Deeds.
· Steve Smith moved on to sheet three. This represents the fill that needs to be brought in to bring this building area up to subgrade. Highlighted the existing flood plain compensation area and environmentally sensitive zone. He talked about moving material from one area to another. This requires an application for a Shoreland Permit which has also been obtained from DES.
· Mike Ahern interjected and asked if they should accept the application.
· Sharon Penney mentioned the town’s engineer, Mike Vignale is also present if the board has questions. She stated that Mike has gone over the plans submitted and there have been several communications back and forth between engineering parties. She noted that plenty of due diligence has been done before accepting the application. 
· Mike Ahern suggested the board have a discussion and decide whether to accept the application for site plan review. 
· Paul Wilson asked about the wetland area and if the alteration of the terrain will create more of a wetland area.
· Bill Stack mentioned that it could possibly affect the wetland area over a matter of time.
· Mike Ahern asked if there were any more questions for the applicant from the board.
· Jack Scarborough made a motion to except the application as complete, motion seconded by John Kelly. All in favor. Application accepted for review.
· Steve Smith continued on with his presentation of the application. He mentioned that Mike Vignale had gone over the plans and that they have made a few minor adjustments according to his requests. The area available for construction of parking lot and buildings would now be about 13.6 acres, ten of which would be buildable beyond grading slopes once the area is built up above the flood zone. He mentioned it is hard to determine the available buildable area until this work is done according to the flood zone elevations. He noted this is all a matter of moving the material and building the site up to insure keeping this out of the flood zone. He noted that they were required to provide 138.52 acre feet of floodplain compensation and they are providing 142.2 acre feet, so they are not impacting the flood zone capacity. He opened the discussion up for questions from the board.
· Paul Wilson asked if the acre feet for the compensation area could be broken down into cubic yards.
· Mark Brunnell (Horizons Engineering) broke it down to 223,500 cubic yards.
· Neil McIver asked how they plan on addressing parking lot drainage, impervious area.
· Steve Smith noted that the Phase II plan shows a temporary underground drainage storage area within the site itself. Alterations might have to be made per each pad as it is specifically developed. No runoff into the river and additional A of T permit amendments will be required as the buildings are built.
· Mike Ahern reiterated that there are no proposed buildings within 500 feet of the river on this plan, as others in the past times were located within the 500 feet area. He mentioned that previous planning boards approved existing development east of this site much closer to the river in the ESZ than this project is.
· Steve Smith confirmed there are no buildings closer than the 500 feet buffer of  environmentally sensitive zone.
· Neil McIver mentioned that it appears a part of the parking area is in the environmentally sensitive zone.
· Steve Smith noted that is correct; a small piece of parking area, but no buildings in the ESZ just as with Lowe’s which covered the same area.
· Mike Ahern opened the discussion up for public comment. He noted a three minute limit due to prior meetings on this project which had become contentious. He mentioned there has been a lot of time, litigation and attorney fees expended by the town on a similar application on this site. This application has also had continued challenges by the same parties despite a state supreme court ruling supporting the existing zoning they deal with today and legal fees are being incurred again at the same rate as the Lowe’s project. He will not listen to the same arguments against the supreme court decision being reiterated.  He stated the town attorney, John Ratigan is present if there are any questions or concerns.
PUBLIC HEARING:

· Mike Ahern opened the Public Hearing at 7:15pm. He noted that he will take public comment from residents in favor of the application first.
· Frank Miller spoke in favor of the application with the appropriate design and  land terrain changes. He mentioned that some prior businesses were done in 1985 before the environmentally sensitive zone was set.
· Mary Crowley asked what John Randlett, John Kelly and Mike Ahern were speaking about in the beginning regarding stepping down from the board.
· Mike Ahern stated that a letter was received requesting board members to step down. Their names were mentioned and they did not feel it necessary to recuse themselves.
· John Randlett stated others have been received with the same request.
· Sharon Penney noted that there have been several received since April, 2013 regarding the same.
· Mary Crowley stated she now understands why they spoke to this at the beginning.
· Lisa Doner asked what is to prevent the river from going into the compensation fill pit and become the main channel.

· Mike Ahern noted he will let the applicant answer, however, they have had several specialists speak to this and they were not concerned about adverse effects.
· Steve Smith stated they have considered this and have left plenty of room away from the river for this reason.
· Lisa Doner stated her concerns again of the river changing its course due to the compensation area. She is concerned of weakening the banking and putting buildings at risk.
· Steve Smith mentioned this is why the terrain is being built up to avoid this from happening.
· John Kelly said that during the Lowe’s review, experts informed them that obstructions are usually the only thing to cause the river to meander.
· Lisa Doner said she disagreed.
· Neil McIver asked if they had an alteration of terrain permit.
· Steve Smith noted they do have their permits. He stated that these permits do not speak to changes to the wetland and that they were far enough away from the wetlands for this issue.
· Mr. Flanders asked the time limit and spoke to semantics. He noted Sharon Penney had answered some questions very well, but he still had more. He noted he had a problem with the word “construction” being used as the Zoning Ordinance 710.4 C states “construction” refers to buildings. He further stated that this phase should not have the word “construction” associated with is as this is land work only.
· Jack Scarborough said this word issue was answered by the state supreme court.
· Dick Flanders said it was not answered by the state supreme court. He also had issues with stockpiled materials per the Phase I construction per RSA 155-E.  He would like the board to put a time limit on buildings as well. He noted if construction of buildings does not happen in the time frame, the applicant should put the site back to its original condition. He finished by asking what they are doing with the material to be excavated via 155-E.
· Bud Crane addressed his concerns and said that all materials which went offsite in Phase I had the proper state paperwork and fees applied as will Phase II.
· Mike Ahern said that this earth excavation is incidental to construction whether the construction is of buildings or parking lots.
· Steve Smith noted the intent here is to remove the material from one section of the site and return to another section on the same site.
· Bud Crane spoke to the existing stock pile. He noted any excess loam may be sold and removed and that there is no excess fill. The fill had been graded on site.
· Mr. Flanders pointed out again that any disturbance is not allowed to happen.
· Mike Ahern noted that this is incidental to the construction as buildings will be built in the future according to these plans.  
· Gunner Baldwin believes the board does not have enough information to make a decision on this application and the legal right to decide. He noted there are no buildings proposed, so he believes it goes against Zoning Ordinance 710. 4C. He also asked if the board is going to consider asking the applicant for a commitment to build. He is afraid it will be sold when not fully developed and he wants to know if the board will require assurance for completion. He noted that the Lowes and supreme court decision was not a blanket permission for al projects and that the zoning ordinance is in conflict with other more restrictive regulations. He felt the town’s people were never able to speak to this. 
· Mike Ahern noted that the town’s people had the opportunity to vote on two or three warrant articles on these issues. He noted the town’s people overwhelmingly voted to be able to develop land in the ESZ. The board is going to continue to go with the supreme court decision as they do not want the town to go through four more years of litigation and legal expense on this issue.
· Neil McIver commented on the impact to the community on this project that Gunnar Baldwin mentioned. Previous larger projects in 1967, such as I-93 and Tenney Mountain Highway rebuild itself have been completed in this general area, and their negative impact was minimal. Those projects dwarf this project and millions of yards of earth were removed then. 
· Margaret Mumford does not feel she has intimidated anyone with her comments. She thinks up to date studies reflecting changing weather patterns should be done. She also referred to the supreme court decision and its content. She also requested that David Kent’s letter be read into the record.
· Mike Ahern spoke to her comments and told of the continued accusations and challenges to the Town Hall staff and the board of the last 18 months. He noted that these accusations and comments by a few needed to stop. He noted that the staff and the board are not attorneys and that questioning every word, every comma and definition by a few was getting out of hand. Every change, every challenge has to be brought to our attorney which costs more money. A few people cannot accept the board’s decision.
· Mr. Flanders asked if Mike Ahern is speaking as to the opinion of the board. 
· Mike Ahern stated he was speaking as a board member, not the Chair. He asked if anyone else would like to speak on this. However, as the chair, some points needed to be spoken to that have not been addressed.
· John Randlett stated that he agreed with Mike Ahern’s comments.
· John Kelly spoke that the accusation of Mr. McGinley getting a fast buck out of this is ridiculous, as the McDonald’s and the bank are now located there. He had to do a lot to get these businesses there. People in opposition have voiced their opinions over and over and will not accept or listen to any other. The board has listened to all opinions. 
· Mike Ahern noted that the board has to go by the Zoning Regulations. The board can only follow the town zoning currently in place.
· Paul Wilson noted a valid point of what if nothing is ever built.  He said that Dr. Doner noted that part of the compensation area is in the regulatory floodway.
· Mike Ahern stated that this no-build scenario had already been discussed in the past where Fugaky is and nothing was put upon that applicant at that point in terms of recompense. 

· Sharon Penney stated that standard procedure after any approval on large projects is to create a development agreement between the applicant and the town to ensure financial surety if the project were to go belly up for any reason before completion. This is financially supported by an applicant bond or letter of credit so that the town is compensated if there is a problem. 

· Mike Ahern spoke to updating the studies and does not feel this is necessary.

· Sharon Penney stated she believes they are updated.

· Steve Smith stated that the studies are up to date according to what they are doing today.

· Margaret Mumford asked if the prior applications had buildings on them. She asked where the building designs were.
· Mike Ahern noted that he believes they had pads, not building designs. He stated the applicant would then have to come back for a site plan review when a building is going to be built.

· Margaret Mumford stated that it looks like a done deal with this application moving through, that building would just follow after the earth being moved. She also noted this was stated in David Kent’s letter that she requested to be read into the record again.

· Mike Ahern stated they would have to come back with plans, needs, building designs and have another site plan review, a supplemental review beyond this, for any buildings as that was not part of this application.
· Sharon Penney and Mike Ahern stated this is the site plan review. There have been other projects which have used this sequential process this as well and the applicant would still need to come back for their supplemental site plan review for buildings.

· Mr. Flanders spoke to the need for additional permits with the applicant. He spoke to the Blossom property going beyond what was needed for the Lowes studies. 

· Steve Smith noted that they have all of their permits as needed for this project scope and that they did a new study on the property relevant to what they are doing today; not going by the Lowes studies.
· Frank Miller mentioned that everyone needs to make sure they understand that the applicant only knows the size of the pad, not what the occupant would be putting on it. 

· Mike Ahern closed the Public Hearing at 8:00pm and turned the discussion back to the Planning Board.

· Paul Wilson noted there would be over 200,000 cubic yards of earth moved in the environmentally sensitive zone. He stated his concerns again about what if nothing is built on this site and it just sits there. He is concerned about the future.
· John Kelly noted that Lowes had a suggested building as well, however, site work has to be completed before a building can actually be considered. He feels we should treat this project as to where we are today, no one can predict the future. 
· Mike Ahern stated that the board did read over David Kent’s letter individually as it was addressed to each of them and not the public. He asked the board to read over the correspondence from Mike Vignale and ask any questions.  “Moving forward” was not meant to convey that the board should approve the application, only that they need to proceed with the process.
· Sharon Penney noted that they could defer the vote on the application or assigning conditions to another meeting date as per their public hearing procedures. She just wanted to remind the board of this option.

· Neil McIver noted he does not see any issues with this plan even though he is sensitive to environmental concerns and stated that he does not believe the applicant would put all of this time and money into this project and then just let it go. 

· Mike Ahern asked the opinion of the board to continue or defer the decision to another meeting. 

· John Kelly made a motion to approve the site plan application, seconded by Jack Scarborough. 

· Mike Ahern asked the board if they would like to make any conditions attached to an approval.

· Paul Wilson stated he would like to see a provision in the approval that if after a reasonable time the land is not completely developed as to proposed buildings, a bond be posted and the land be restored. This bond would note that if not developed, the land would be put back to its original status. 

· Sharon Penney stated that she would like to have attorney Ratigan speak to this. She said that the word “restored” carries a connotation that cannot be implemented by definition. 

· John Ratigan (Town Attorney) noted that you would want to stabilize the site by noting this requirement via a bond. However, he has never heard of anyone restoring the site back to the original condition. He stated a bond stating site stabilization is a safe way to go. 

· Mike Ahern asked John Kelly and Jack Scarborough if they would agree to an amendment to their motion to have a condition to stabilize the site if not developed in a reasonable timeframe.
· John Ratigan noted that a time frame as well as stabilization should be noted in this provision. He stated a one year time frame should be stated in the development agreement as to make sure the site is stabilized between seasons as well. 

· Sharon Penney stated this is standard procedure to have development agreements such as this. Mike Vignale could come up with a valid figure for these stabilization costs. 

· Mike Ahern spoke to the board to vote on the following. Approve the application with the understanding that the town engineer and the applicant come to an agreement that would put in a stabilization agreement with time limits as a condition.
· Sharon Penney noted you will want this condition attached to a financial surety. 

· Mike Ahern stated again that the board is voting to approve the application with the financial surety that would allow the town to stabilize the site if the developer fails to do so within a time frame of one year. 

· Sharon Penney and Mike Ahern briefly discussed the proper wording for the suggested conditions .Paul Wilson stated concerns on who needs to go over this once complete.

· Sharon Penney stated the applicant and the town’s attorney will read over these conditions to make sure all parties understand the language and that this is legally binding. 

· Mike Ahern had John Ratigan read over the wording of the condition. 

· John Ratigan read the provision allowed. The provision reads- “The approval is conditioned upon a surety agreement worked out between the applicant and the town engineer that will allow the town the financial means to stabilize the site in an agreed upon time frame not to exceed one year if the site is abandoned and to execute a development agreement acceptable to town counsel.” Mike Ahern asked John Kelly and Jack Scarborough if this is acceptable. Both agreed it is.

· Mike Ahern asked one more time if the board is ready to vote.

· Sharon Penney stated that a second condition should be noted that all applicable permits are secured. This is boiler plate conditional language used on many previous application approvals.
· Mike Ahern and John Ratigan went over the wording of this. John Ratigan read the second condition; “Conditioned upon receipt of all required federal, state and local permits prior to construction”. 
· Sharon Penney also mentioned conditioning the need for separate site plan reviews for any buildings to be constructed on the site. This approval does not cover future buildings constructed on the site.
· John Kelly spoke up and suggested they defer this to the next meeting as they have gone around and around on the wording. He withdrew his motion to approve the application. Paul Wilson agreed.
· Mike Ahern stated that he would like to get this done tonight as legal counsel is at the meeting and they would like to get this correct and completed while counsel is available but he is only one member of this board. They have three conditions ready but the motion to approve has been withdrawn. 

· John Kelly strongly feels they e-mail John Ratigan after they have finalized the wording. 
· Mike Ahern feels if he has the wording correct now on the third condition, to finalize this at this meeting. If another motion to approve occurs, they are ready. If the approval vote and further deliberation is postponed to another meeting, then the conditions can either remain as written or be reworded. The third condition reads as follows; Construction of buildings will require separate planning board site plan review and approval. 

· Neil McIver made a motion to approve the application subject to the three conditions put forth. Motion was seconded by Jack Scarborough. Mike Ahern called for any additional discussion before a vote.
· Mike Ahern asked John Ratigan what would happen if this application was not approved. 

· John Ratigan stated if the motion does not pass, another motion can be made. This does not mean this application will have to start over. 

· Mike Ahern read the three conditions for a final time. The first condition reads as follows, the approval is conditioned upon a surety agreement worked out between the applicant and the town engineer that will allow the town the financial means to stabilize the site in an agreed upon time frame not to exceed one year if the site is abandoned and to execute a development agreement acceptable to town counsel. The second condition reads as follows, shall be conditioned upon receipt of all state, federal and local permits required prior to construction. The third reads as follows, construction of buildings shall require separate planning board site plan review and approval. Motion to approve passed with five members voting in the affirmative (Ahern, Randlett, McIver, Kelly, Scarborough). No board member voted in opposition to the motion for approval. However, Paul Wilson abstained from voting. 
CORRESPONDENCE:
Sharon Penney passed out information on an upcoming planning seminar to be held out of town.

OTHER BUSINESS: None.
PUBLIC COMMENTS:

None
ADJOURNMENT:
· John Randlett made a motion to adjourn; motion seconded by John Kelly.  The motion passed unanimously. Meeting adjourned at approximately 8:30 PM
PLEASE NOTE:
The public is invited to attend all meetings of the Planning Board.  During official public hearings, the public is welcome to speak.  For other items the public may speak at the discretion of the chair/board.  Files on the applications and items above are available for inspection in the Planning Department in Town Hall, from 8:00 a.m. to 4:30 p.m., Monday through Friday.  These applications and items are subject to change prior to final action.  Contact the Planning Department if you have questions or comments about these or any related matters or if you have a disability requiring special provisions for your participation at 536-1731 or you can e-mail the Town Planner, Sharon Penney at: spenney@plymouth-nh.​org.
Respectfully Submitted,
Lisa Vincent
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